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STATEMENT OF THE CASE 
Nature of the Case 
Mr. Day appeals from the district court's Judgment of Conviction. Following a 
trial, Mr. Day was convicted of burglary and received a unified sentence of fifteen years, 
with five years fixed On appeal Mr. Day asserts that the district court abused its 
discretion by failing to order an additional competency evaluation after defense counsel 
requested that one be preformed due to on-going concerns about Mr. Day's 
competency. 
Mr. Day also asserts that the prosecutor committed misconduct in his case which 
rises to the level of fundamental error. The unfairness created by the prosecutor's 
misconduct resulted in Mr. Day being denied due process of law and was in violation of 
his right to a fair trial, guaranteed by the Sixth and Fourteenth Amendments to the 
United States Constitution, and Article I, § 13 of the Idaho Constitution. The violations 
occurred when the prosecutor made statements in closing arguments that eluded to 
additional evidence of Mr. Day's guilt that was being excluded, and suggesting that the 
jury could not consider the absence of evidence noted by defense counsel in 
determining guilt Although defense counsel did not object to the misconduct, Mr. Day 
asserts that the prosecutorial misconduct amounted to fundamental error, was not 
harmless and, as such, this Court should vacate Mr. Day's conviction. 
Furthermore, Mr. Day asserts that the district court abused its discretion in 
sentencing him to an excessive sentence without properly considering the mitigating 
factors in his case. 
1 
This Reply Brief is necessary to address the State's arguments regarding the 
prosecutorial misconduct issue and to clarify the Appellant's argument on the same 
issue. 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Day's Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
2 
ISSUES1 
1. Did the district court abuse its discretion when it failed to order an additional 
competency evaluation after defense counsel alerted the district court to its 
continuing concerns about Mr. Day's competency? 
2. Did the State violate Mr. Day's right to a fair trial by committing prosecutorial 
misconduct? 
3. Did the district court abuse its discretion when it imposed, upon Mr. Day, a unified 
sentence of fifteen years, with five years fixed, following his conviction for robbery? 
1 This Reply Brief will only address Issue 2. The State's briefing on the remaining 
issues was unremarkable and no additional argument is deemed necessary. 
3 
ARGUMEI\IT 
The State Violated Mr. Day's Right To A Fair Trial By Committing Prosecutorial 
Misconduct 
The State is correct that it appears from the record that no interview was 
conducted with Tim Hudson2; however, this does not change the analysis or result of 
the misconduct in this case. Regardless of whether or not an interview actually took 
place, during closing argument, the State alluded to the fact that other evidence may 
exist, which could help prove Mr. Day's guilt. (Tr., p.625, L.25 - p.629, L.6.)3 This 
implication included information that the State did not present such evidence because 
the judicial system was prohibiting them from presenting the evidence. Whether the 
evidence was never collected or merely excluded by the rules of evidence, it was 
improper for the State to both tell the jury to not consider evidence that may exist and 
then, in the same breath, highlight that other evidence may exist that they are barred 
from presenting. As such, Mr. Day maintains that these portions of the State's rebuttal 
closing argument amount to prosecutorial misconduct. 
Further, the State has asserted that it was a tactical decision to not object to the 
prosecutorial misconduct on the same grounds as those raised on appeal. 
(Respondent's Brief, p.24) This is not an instance of wanting the evidence in for 
2 Counsel for Mr. Day acknowledges that in the Appellant's Brief it was argued that the 
State's closing argument implied that an interview existed, but was not presented 
because it would have been hearsay. (Appellant's Brief, pp.20-21.) Mr. Day now 
concedes that that was a mistaken interpretation and that a more proper interpretation 
of the evidence is that an interview was not conducted because the contents would 
have been hearsay. (Tr., p.619, L.24 - p.620, L.18.) 
3 The State correctly pointed out in the Respondent's Brief that the citation to the 
excerpts of the State's closing argument which Mr. Day asserts are misconduct was 
incorrect in the Appellant's Brief. (Respondent's Brief, p.18, n.4.) The above citation is 
corrected. 
4 
alternate purposes and failing to object entirely, but an instance of defense counsel 
attempting to keep the information away from the jury by objecting on different grounds 
that those raised on appeal. There is no basis to conclude defense counsel thought of 
multiple grounds to object upon, but only stated one because counsel secretly wanted 
the information admitted. Defense counsel did object, although on an alternate ground 
to that raised on appeal, and attempted to keep the information away from the jury. 
(Tr., p.627, Ls.9-16, p.268, Ls.18-20.) Further, it cannot be a tactical decision on the 
part of the defense to have a jury reach a verdict, not based on the evidence and law, 
but based on impermissible grounds presented through misconduct. The State's 
argument is unavailing. 
CONCLUSION 
Mr. Day respectfully requests this Court to reverse his conviction and remand the 
case for further proceedings. Alternatively, he requests that this Court reduce his 
sentence as it deems appropriate. 
DATED this 5th day of June, 2012. 
/ry; f 
/ ( / A~ _,/A---· \ 
ELIZABETH ANN ALLRED 
Deputy State Appellate Public Defender 
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